
SPLG – CLIMATE EMERGENCY 
EVENT

EDINBURGH LAW SCHOOL, 28.10.19

Transnational Climate Litigation
NS Ghaleigh, Edinburgh Law School



OUTLINE

Basic Data

Climate Litigation – Past and Future

Coming of Age of ‘Constrained Carbon’ Argument



GLOBAL TEMP SINCE LAST ICE AGE



EMISSIONS PROFILE (GLOBAL)



EMISSION TRAJECTORIES @ 1.5C



MAJOR, MINOR, AND MICRO EMITTERS

Sources: Boden, TA, Marland, G and Andres, RJ 2017. Global, Regional, and National Fossil-Fuel CO2 Emissions, Carbon Dioxide Information Analysis 
Center, Oak Ridge National Laboratory, U.S. Department of Energy, Oak Ridge, Tenn., USA; UNFCCC, 2017. National Inventory Submissions 2017. 

United Nations Framework Convention on Climate Change; BP, 2017. Statistical Review of World Energy

Rank GtCO2e % of Total Ave. States
1-10 (major) 23,768.48 66% 7% China, USA*, India, Russian Fed*, Japan, Germany, Iran*, Saudi 

Arabia, South Korea, Canada

11-20 (minor) 4,197.82 12% 1% Mexico, Indonesia, Brazil, S Africa, Turkey*, Australia, UK, France, 
Italy, Thailand

21-220 (micro) 8,186.70 23% 0.1% RoW



CLIMATE LITIGATION, PAST

Successes in public/corporate awareness i.e. Urgenda

Often working with the grain of the market, ie US coal cases

Focus on L+D, HRs (Philippines Commission v ‘backlash’)

Overwhelming jurisdictional bias/limited interest in Top Ten



CLIMATE LITIGATION, FUTURE

Key players : 

NGOs – traditional and new; Activist firms – ClientEarth

Philanthropies



‘CONSTRAINED CARBON’, 
COMING OF AGE?

Investment risk

Disclosure / TCFD (increasing take up, i.e. UKEF)



CLIMATE RISKS



IMPACT EXAMPLES



IMPACT EXAMPLES



COMPANY LAW LITIGATION

Possible Intervention Points:

1. Institutional Investors  

2. Corporate Reporting & Directors’ Duties 

3. Shareholder Resolutions



INSTITUTIONAL INVESTORS - ENDS

Investors recognise that CC presents a material financial risk

New policies implemented & then full integration of risks of CC into 
portfolio management 

Reduced carbon intensity of portfolios

More investment in low carbon solutions / less investment in fossil fuels
Investors act as ‘Forceful Stewards’

Climate management required in mandates



INSTITUTIONAL INVESTORS - MEANS

Correct misconception of ‘fiduciary duty’ 

Members demand that their funds manage the risks and opportunities of 
climate change 

Court orders that investors have a legal duty to manage the risks and 
opportunities of climate change



CORPORATE REPORTING AND 
DIRECTORS DUTIES - ENDS

Increased reporting of climate risks as ‘principal risks and uncertainties’ 
including on stranded assets

Directors recognise that CC presents a material financial risk 

Directors have legal duties to manage CC risks & opportunities (new 
policies, improved reporting, full integration in management)  

Publish low carbon compliant business plans

More investment in low carbon solutions / less investment in fossil fuels



CORPORATE REPORTING AND 
DIRECTORS DUTIES - MEANS

Correct misconception of ‘fiduciary duty’ 

Members demand that their funds manage the risks and opportunities of 
climate change 

Court orders that investors have a legal duty to manage the risks and 
opportunities of climate change



CORPORATE REPORTING AND 
DIRECTORS DUTIES - MEANS

CA, s172:



CORPORATE REPORTING AND 
DIRECTORS DUTIES - MEANS

CA, s414CB:



CLIENTEARTH V ENEA



MCVEIGH V RETAIL EMPLOYEES 
TRUST



MASS. V EXXON



CLIMATE RISK



CONCLUSIONS

Climate Litigation is afoot…

…often in unusual places

…and spaces

…with unexpected friends


