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Introduction

1 Since I have only 20 minutes, rather than giving you a list of cases and one or two sentences about each, I thought it might be interesting to concentrate on one case, which illustrates several important recent developments in English public law. 

2 The case is an example of a type of litigation which I suspect will become more common in England & Wales over the next few years. It is also likely to be coming to Scotland and Northern Ireland too.

3 It is the first instance decision of Holman J sitting in the Administrative Court in R (Luton BC) v Education Secretary [2011] EWHC 217 (Admin). It was a challenge by 5 local authorities to the Education Secretary Michael Gove’s decision to cancel the Building Schools for the Future (BSF) programme.
4 The case is of interest because of its context: spending cuts. My prediction is that we are going to see an increasing number of challenges to Government spending cuts. I want to use the Luton case to explore which grounds are likely to be successful and which are not. On the way, I hope to explain some of the major developments of English & Welsh public law over the past few years and offer a few suggestions for anyone thinking of bringing, or defending a public law challenge in the age of fiscal austerity.
R (Luton) v Education Secretary [2011] EWHC 217 (Admin)
5 The facts:

· In 2003 the Education Department launched a national programme called Building Schools for the Future. It aimed to rebuild or refurbish each one of England’s 3,500 secondary schools over a 15 year period 2005-2020.

· By July 2010, 181 schools had benefited from BSF funding, including 98 new builds. A further 735 were in the pipeline. £50 billion of capital was committed.

· Immediately after the General Election, the Education Secretary made an announcement criticising the BSF programme as “dysfunctional” and “bureaucratic”.

· The BSF programme was to be scrapped. But certain projects already in the pipeline would be allowed to proceed.
· Projects where the local authority had already entered into contractual commitments would be allowed to proceed. And projects which had very nearly reached final close would also be saved. A cut off date of 1 January 2010 was chosen. If a project had had its outline business case approved by that date, it would be permitted to go ahead. If not, it would face the axe. But, as with any political solution, there were to be exceptions. Academies, the Government’s favoured model of school, were to be given special treatment. Some of them would be allowed to proceed even though they did not meet the conditions that other schools were required to meet. 
The challenge:
· The local authorities accepted that they could not challenge the macro-political decision to cancel the BSF programme. That was a matter for the Government, which had just fought an election on its plans to cut the budget deficit. 
· What they did challenge was the way in which the line had been drawn between those schools that were to be saved and those that were not. The S/S had decided to impose a cut-off date of 1 January 2010. All schools that had not had their outline business case approved by that date were stopped, with the exception of some academies, which the Government decided for political reasons that it wanted to support. 
The grounds of challenge:
· The first ground of challenge was rationality. The complaint here was that it was not rational for the Secretary of State to use 1 January 2010 as a cut-off. Here, the judge was quite clear that the challenge must fail. He cited and relied on a recent judgment of Kenneth Parker J in R (Cordant Group plc) v Business, Innovation and Skills Secretary [2010] EWHC 3442 (Admin) at [23]:

“the Secretary of state is exercising a broad discretionary power in a social, economic and... political context. He has to balance a number of complex, and perhaps conflicting, social and economic variables in order to determine what he believes it the fair, effective and efficient solution to the central issue in question... It is trite law that this court must be cautious in interfering with such an exercise of power, unless there are solid reasons for doing so, and must now allow itself to become an umpire of a social and economic controversy that has been settled by due political process.”
In this case, the 1 January 2010 date fitted with the Government’s wider budgetary political objectives. The Government was answerable to Parliament for those. In these circumstances, it would be “a grave and exorbitant usurpation by the court of the minister’s political role” to intervene on grounds of rationality.
There are two things to note about this:

· First, the courts are as astute as they always have been to give macro-political decisions the lightest possible touch in terms of the standard of scrutiny applied. The authority for that goes back to 2 challenges in the 1980s to decisions taken by the Thatcher Government about local authority finance: R v Environment Secretary ex p. Nottinghamshire County Council [1986] AC 240 and R v Environment Secretary, Ex p Hammersmith London Borough Council, both of which were cited and applied in April of this year by the Inner House of the Court of Session in the Axa General Insurance case [2011] SLT 439.
· Secondly, this means that, when formulating a challenge you need to think carefully about your target. Do you actually want to challenge the policy decision to impose cuts – or is it sufficient to attack the decision on how to implement them? Challenges to the latter are more likely to be fruitful.
· The second ground was that the Minister had fettered his discretion by adopting rigid rules that admitted of no exceptions. Here, the challengers relied on the rule in British Oxygen v Minister of Technology [1971] AC 610 that a statutory decision-maker may make a policy, but may not apply it rigidly or “shut his ears” to the facts of individual cases. The Government argued that the question which schools to save was a “one off” decision. But, nonetheless, each project was an individual case and the duty to consider each case individually applied.
· This is a very important holding and I think it may have substantial ramifications for other cases. The Court is saying, in essence, that if the Education Secretary had decided to axe the whole programme, with no exceptions, his decision might have been capable of being characterised as belonging to the macro-political field; but since he decided to save some schools, it was incumbent on him to consider each individually. 

· I wonder if this will encourage the Government to take a less nuanced approach to programmes of cuts. It may very well start to take the view that a black and white approach will make legal challenge more difficult.
· The third ground was substantive legitimate expectation. Here the local authorities argued that approval of the outline business case amounted to a promise by the Government to provide funding. This was rejected on the basis that local authorities ought to have known that there was a further stage – approval of the final business case – and that it was open to the Government to change its mind at any time until this occurred. That being so, there was no unequivocal promise and therefore no legitimate expectation that funding would be provided.
· The availability of substantive legitimate expectation as a ground of review has been established since the decision of R v North and East Devon Health Authority, Ex parte Coughlan [2001] QB 213, at least where a public authority reneges or proposes to renege on a clear and unambiguous representation or promise about the existence of a certain entitlement.
· More recently, the Court of Appeal preferred to put the matter slightly differently. In R (Bhatt Murphy) v Independent Assessor [2008] EWCA Civ 755, it held that a substantive legitimate expectation could arise in circumstances where a “change or proposed change of policy or practice” is “unfair or an abuse of power”.
· The fourth ground was procedural legitimate expectation. Classically, a procedural legitimate expectation – that is, an expectation of being consulted, or allowed to make representations before some decision is taken – arises
· where a statute so provides;
· where there has been an express promise or assurance; or
· where there has been a practice of consultation.
This was not a case where there was any statutory obligation to consult; nor was there any promise of consultation. If you characterise the decision as one to stop the BSF programme, it was a “one off” decision and, therefore, one in relation to which there was a practice of consultation.

But, in Bhatt Murphy, the Court of Appeal framed the test for triggering a procedural expectation a little more widely. It was not necessary to show a statuory obligation, a promise or a practice. At [49], the Court held that, to establish a procedural legitimate expectation:
“the impact of the authority’s past conduct on potentially affected persons must, again, be pressing and focussed. One would expect at least to find an individual or group who in reason have substantial grounds to expect that the substance of the relevant policy will continue to enure for their particular benefit: not necessarily forever, but at least for a reasonable period, to provide a cushion against the change. In such a case the change cannot lawfully be made, certainly not made abruptly, unless the authority notify and consult.”

Here, that test was satisfied because:

· in formulating and implementing the BSF programme, there had been continuous and intense dialogue with each of the claimant local authorities over many years;
· the dialogue between central and local government officials continued right up to the announcement that BSF would be cancelled;
· there was a delivery agency called “Partnership for Schools” and a delivery vehicle in each local authority area called a Local Education Partnership, the word “Partnership” in each case indicating a practice of close involvement with the local authority; and
· each of the claimant local authorities had recently had their outline business case approved, were continuing to spend large sums of the strength of it and were continuing actively to engage with central government about it;
· finally, the sums of money involved in each case were large;

· thus, the decision to stop funding abruptly, without any prior consultation, was “so unfair as to amount to an abuse of power” for which there was no justification.

What can we draw from this?

· Government departments and public bodies have tended to think themselves immune from the duty to consult in the absence of an express duty, or a promise or practice of consultation. They are going to have to think much more carefully about whether and to what extent the circumstances may give rise to such a duty.
· And, as the open and consensual style of Government becomes more common we are likely to see that the number of areas in which the Government can get away with not consulting decreases. I have heard several Government clients recently wondering about whether they should engage with stakeholders. If I do, will it be said that I have engendered a legitimate expectation of a full consultation before I do anything radical in this area?  

· The fifth ground of challenge was a breach of what I will call the public sector equality duties – duties which were then imposed by the Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995, but which are now gathered together in s. 149 of the Equality Act 2010. These duties require any public authority, in carrying out its functions, to have due regard to a range of specified equality needs.

On these duties, there is already a wealth of case law from the English courts drawing attention to the importance of these duties. The most important is R (Brown) v Work and Pensions Secretary [2008] EWHC 3158 (Admin), in which Aikens LJ set out six principles, now known as the Brown principles, which can be summarised as follows:

i. the decision maker must be made aware of his duty to have “due regard” to the identified goals;

ii. the duty must be fulfilled before and at the time that a particular decision is being considered;

iii. the duty must be exercised in substance, with rigour and with an open mind. It is not question of ticking boxes, though the fact that the duty has not been specifically mentioned is not determinative of whether it has been performed;

iv. the duty is non-delegable;
v. the duty is a continuing one;
vi. it is good practice to keep an accurate record showing that the duty has been performed and how.

What happened in this case is a textbook case of how not to comply with the “due regard” duties:
· What happened was that the S/S published an equalities impact assessment, but only after the announcement of the cancellation of the programme had been made. But as the second Brown principle makes clear this is no good. Consideration has to be given to the specified equality matters at the time of the decision, not afterwards.

· The S/S sought to get round this by putting in evidence that he was well aware that a number of BSF projects related to special schools (which would have a high number of disabled children), that newly built schools would be likely to have more accessible facilities and that a number of key projects were situated in areas with significant populations of minority ethnic pupils. This was not good enough. It did not begin to discharge the S/S’s obligations “in substance and with rigour”. The breach of the equality duties in this case was “glaring and very telling”. The judge was “simply not satisfied that any regard was had to the relevant duties at all, let along rigorous regard”.
· There was also a tie-in between the consultation challenge and the equality duties challenge. If local authorities had been allowed to make representations about why particular projects in their area should be allowed to continue, they could have explained that this or that school catered for a particularly disadvantaged group. As it was, the S/S disabled himself from considering those representations.

What can be drawn from this?

· The public sector equality duties are a very fertile area for challenge. The BSF case is one of a number of cases recently where cuts have been successfully challenged on the basis of breach of these duties.
· For an even more recent example, see R (W) v Birmingham City Council [2011] EWHC 1147 (Admin), where cuts to the adult social care budget were successfully challenged because of a failure to have due regard to the needs of disabled people.
· BSF was an extreme example. There, the Government had simply ignored the statutory equality considerations. But, as the case law makes clear, simply name checking the relevant statutory provisions will not help. Although there is no requirement to produce a formal equalities impact assessment, Government departments are now almost invariably doing so. At a minimum, this involves:
· collating and analysing a range of published research;

· a series of very complex judgments about which comparisons are the right ones to make;

· a nuanced consideration whether there are alternative proposals that would have less of a marked effect on the particular groups concerned or mitigating measures which would reduce any adverse effects.

· Sometimes, when existing data are poor, a public authority may be required proactively to gather data. When it does not, it may be subject to challenge on the basis that it has failed to comply with its duty properly to inform itself to perform its statutory duty.

· Often, as the BSF case shows, the desire to comply with the equality duties encourages public authorities to consult. If they do not, they run the risk that someone will think of an equality impact they had not considered. Public authorities concerned would, of course, rather see these in a consultation response than in a JR claim form.

Themes for challengers:

· Find the right target:

· Steer clear of decisions which have been incorporated into a Bill – otherwise there is a danger that your challenge will interfere with the Parliamentary process – which the courts have designated a no-go area.

· Avoid the macro-political. Don’t challenge the budget, as one claimant did – unsuccessfully – at the end of last year. And don’t challenge major policy platforms, especially ones that are politically controversial.
· Do concentrate on the implementation rather than the policy.
Themes for public body defendants:
· Think hard about shutting down major spending schemes without consulting:

· Has my past practice given rise to a duty to consult, even if I haven’t said in terms that I will?

· Even if I don’t have a duty to consult, there may well be prudential reasons to do so. It puts challengers on the spot. Tell us why this policy is wrong. If you do, I can deal with your points – including as to equality impacts – in my decision. If you don’t, I can argue that you should have availed yourself of your right to make representations.

· Think laterally about the possible equality impacts of any proposal:

· Although equality impact assessments are not compulsory, it is unlikely that you will be able to satisfy the “due regard” duty without one.

· Have you got enough data? If not, should you be gathering more?

· Are you making the right comparisons?

I see my 20 minutes is coming to an end, so I’ll end my slot on legal challenges in the era of fiscal austerity there. I have no doubt at all that this is going to be an area of major expansion in the coming years. I hope I’ve demonstrated that there is at least one group of people who have nothing to fear from public spending cuts: and that’s public lawyers. 
(1)A public authority must, in the exercise of its functions, have due regard to the need to—
(a)eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act;
(b)advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it;
(c)foster good relations between persons who share a relevant protected characteristic and persons who do not share it.
(2)A person who is not a public authority but who exercises public functions must, in the exercise of those functions, have due regard to the matters mentioned in subsection (1).
(3)Having due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to—
(a)remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic;
(b)take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it;
(c)encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.
(4)The steps involved in meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons' disabilities.
(5)Having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to—
(a)tackle prejudice, and
(b)promote understanding.
(6)Compliance with the duties in this section may involve treating some persons more favourably than others; but that is not to be taken as permitting conduct that would otherwise be prohibited by or under this Act.
(7)The relevant protected characteristics are—
· age;

· disability;

· gender reassignment;

· pregnancy and maternity;

· race;

· religion or belief;

· sex;

· sexual orientation.

(8)A reference to conduct that is prohibited by or under this Act includes a reference to—
(a)a breach of an equality clause or rule;
(b)a breach of a non-discrimination rule.
(9)Schedule 18 (exceptions) has effect. Options/Help
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