The Interrelationship of Strasbourg and UK Human Rights Law

A Perspective from the Scottish Courts

When I heard, shortly before Christmas, that someone had tried to set fire to the Supreme Court, it crossed my mind to wonder which of my colleagues might have been responsible.  There are a number of reasons for the anxiety that has been expressed about appeals to the Supreme Court in criminal cases, but one of them is I think a concern which is directly relevant to this evening’s theme: a concern that questions of Convention rights, in relation to which an appeal lies to the Supreme Court, encompass such a large part of criminal law and procedure that Scots criminal law is in danger of losing its identity. 

It seems to me that, so far as that concern has any foundation, it is a concern which might be felt not only about our criminal law, but also about much of our private law and our public law, since a great part of their scope also is encompassed by the Convention. And it is a concern which, so far as it has a foundation, is relevant not only to Scots law, but to all the legal systems of the countries that have incorporated the Convention. Similar anxieties are indeed expressed elsewhere. I have heard members of the Criminal Chamber of the Court of Cassation in France, for example, express concern about some of the effects on their criminal procedure of judgments of the Strasbourg court. That perhaps illustrates the point that a concern about the impact of Convention rights on the development of Scots criminal law is not fundamentally an issue about the Supreme Court. Whether the decisions of the High Court of Justiciary are reviewed in London or in Strasbourg, whether they are reviewed by a court with two or three Scottish judges on it or by one without any Scottish judge, the fact of the matter is that the High Court is never going to have the last word on issues relating to the Convention. Nor of course is the Scottish Parliament or the Scottish Government.

But the current level of concern that our law is in danger of losing its identity seems to me to reflect not so much anything done by either the Supreme Court or the Strasbourg court, as the approach to Convention rights adopted here, in Parliament House, by the judges and by the advocates who appear before them. Let me explain what I mean.

The protection of human rights in our law did not begin in 1998 with the Human Rights Act; nor did it begin in 1950 with the Convention. The rights which the UK undertook to protect, when it ratified the Convention, have been protected in this country for centuries by the common law and by statute. For example, the independence of the judiciary was not invented in Strasbourg, but has been protected by statute since the end of the seventeenth century and the beginning of the eighteenth. The 110 day rule, ensuring that persons held in custody are tried within a reasonable time, dates from the same era. Most of our law of criminal evidence and procedure has its roots far in the past, and has always been designed to ensure a fair trial. Similarly, our law of delict is designed to protect people’s bodily integrity, their reputation, and their freedom to live free of unlawful interferences of all kinds. Our law of property protects their possessions. Freedom from illegal searches of premises or correspondence has been protected since at least the English case of Entick v Carrington
 in the eighteenth century. When the House of Lords recently rejected the admission of evidence obtained by torture, they did so on the basis of the English common law and on the basis of one of the earliest statutes passed by Parliament after the Union, which put an end to the use of torture in Scotland, and incidentally ended the practice of extraordinary rendition of English prisoners to Scotland so that they could be tortured here.
 One can find similar domestic origins for the other rights protected by the Convention. As Dicey wrote in 1885 in his Introduction to the Study of the Law of the Constitution, “the general principles of the constitution (as for example the right to personal liberty, or the right of public meeting) are with us the result of judicial decisions”. 

And yet, this history is ignored daily in the Scottish courts in the name of Convention rights, on what seems to me to be a misunderstanding of how the Convention is meant to operate. Let me give an example. I heard an appeal recently where the issue was the admissibility at a criminal trial of evidence which the police had obtained by carrying out a search without a warrant, in circumstances where a warrant should have been obtained. The issue was presented as one of Convention rights: a breach of Article 8. So counsel was ready to address us on Strasbourg judgments on Article 8 issues that had arisen in a variety of foreign jurisdictions. When counsel was reminded that this was a familiar issue in our own law, with a test established before the Convention was signed, her response was that it was quicker just to look at the Convention case law: either the domestic law was in conformity with the Convention, in which case it added nothing, or it was not, in which case it was pointless to examine it. It may be that an additional reason for counsel to ignore Scots law and rely on Strasbourg judgments is a mistaken belief that that will enhance the possibility of an appeal to the Supreme Court: a mistaken belief, because whether there is a breach of Convention rights does not depend on whether the case was argued on the basis of domestic case law or on the basis of the jurisprudence of the Strasbourg court. 

Unfortunately, this sort of approach is followed quite often in the Appeal Court. Part of the reason why it is followed is that judges allow cases to be argued in this way. The result is that they find themselves having to get to grips with the latest cases from Strasbourg, usually concerned with systems of criminal procedure which are very different from our own, while comparatively little attention may be paid to our own case law, with which the judges are perfectly familiar, and which represents the accumulated wisdom and experience of our predecessors in these courts. It is no wonder if judges are sometimes less than sure-footed when they are taken away from the law they have practised all their lives and instead attempt to translate into a Scottish context the findings made by Strasbourg in relation to a variety of foreign systems. As the Lord Justice Clerk said in a case concerned with the appropriate procedure for dealing with contempt of court, which had been argued entirely on the basis of Strasbourg judgments, it seems at times that contemporary practitioners believe that the Convention introduced the principle of fair trial into Scottish criminal procedure. His Lordship continued by saying that Scottish criminal procedure was founded on that principle, and that the issues raised in the case could be satisfactorily resolved by applying the common law
. Other judges have occasionally said much the same thing
. In my view, the court should say it more often, and should raise the point in the course of the hearing: counsel are wasting court time if they cite Strasbourg authorities which add nothing to the domestic law. 
This problem is not confined to the criminal courts. The same point also arises in relation to the hearing of civil cases, and can be illustrated by a case in the House of Lords concerned with the holding of a demonstration on the highway at Stonehenge
. If that issue arose here, counsel might well turn to a textbook on human rights law to see what the Convention case law has to say about issues of this kind. But that should not be the end of the research; and there is no need at that stage to start photocopying every recent Strasbourg judgment on rights of assembly. The first stage of the research should be to find out what the position is under our domestic law. In order to find that out, counsel would have to look at the roads legislation and the common law, and it may be that, having done that, they would have no need to rely on the Strasbourg cases. That is what happened in the House of Lords. Their Lordships acknowledged that Article 11 was engaged, but found the answer in judicial decisions on the common law of highways dating from before the First World War. One sometimes sees the same phenomenon in the Inner House. For example, administrative law cases concerned with the fairness of a hearing may be argued on the basis of Article 6, with the court being presented with bundles of Strasbourg authorities. Yet we have a well developed jurisprudence of our own on what a fair hearing requires in the sort of contexts which arise in our own courts. For example, I had a case not long ago about the suspension of an office-holder without his being given any form of hearing. The argument was based on Article 6, and bundles of Strasbourg judgments were put up. When I mentioned Ridge v Baldwin, counsel did not appear to know what I meant.

The central error in this approach is thinking that, because a Convention right is engaged, it follows that the legal analysis of the problem has to be based on the Strasbourg case law, and indeed on that case law alone. But the Convention rights are primarily protected by our own domestic law. It is only if it is demonstrated that it fails to meet the requirements of the Convention that it is necessary to go beyond it. 

None of what I have said so far is intended to diminish the importance of Convention rights: my point is that they are in most cases protected by our domestic law. That law should be the starting point where the Convention is engaged, and it will usually also be the finishing point. There are however some situations, usually situations governed by legislation, where the ordinary domestic law does not meet Convention requirements. It is in those situations that the Human Rights Act becomes significant: in particular, section 3. But, as Lord Hope explained in a case in the House of Lords
, the interpretative duty under section 3 arises only where the provision’s ordinary construction would be incompatible with Convention rights.  So again it is necessary to begin by considering what the legislation means when it is interpreted according to our ordinary principles of interpretation: principles which themselves protect human rights by presuming that retroactivity is not intended, that penal statutes are to be narrowly construed, and so on and so forth. Traditional textbooks on the interpretation of statutes remain important, notwithstanding section 3 of the Human Rights Act.

To some extent, of course, the establishment of Convention rights does indeed entail a loss of our legal system’s distinctiveness. In so far as our law fails to protect those rights, as they have been interpreted by the Strasbourg court, our law has to be adapted. In particular, to the extent that the Convention has reduced the distinctiveness of our criminal procedure, its influence has in my opinion been not only inevitable but positively salutary. It was anomalous, in a state governed by the rule of law, that the scope of the offence of breach of the peace was as imprecise as it was before Smith v Donnelly
, or that an increase in the minimum period to be served by life prisoners should be applied retroactively, as it was until the Privy Council’s decision in the case of Flynn v HM Advocate
. Equally, it seems to me to be right that there should be a clear system for the disclosure of relevant material by the Crown to the defence, as there now is in consequence of a series of decisions of the Privy Council, and that persons detained by the police should have access to a lawyer, as they do elsewhere in Europe, and as they now do here because of the Supreme Court’s decision in Cadder v HM Advocate
. In failing to provide those rights, the Scottish legal system was certainly distinctive, but not in a good way. The Cadder case illustrates the danger to Scots law if those responsible for its development are unaware or disregarding of developments elsewhere, intent upon a distinctively Scottish solution. As the Supreme Court explained in that case, those who promoted the legislation in question had shut their eyes to the way thinking elsewhere was developing. 

The Cadder case prompts some other reflections about the interrelationship of Strasbourg and UK law, and the role of the Supreme Court in relation to the High Court of Justiciary. First, the decision depended upon the interpretation and application of Convention rights rather than upon home-grown Scots law, and the decision had implications for the whole of the United Kingdom. That is reflected in reports that the Attorney General may intervene in some of the follow-up cases which the Lord Advocate has referred to the Supreme Court, because of their potential implications for the law in England and Wales. Equally, the Lord Advocate has sometimes intervened in English cases before the House of Lords or the Supreme Court concerned with Convention rights, as happened in the Alconbury case
 and in the recent case on the registration of sex offenders
. Important cases on Convention rights have implications which spill over the boundaries of the UK’s three jurisdictions. 

Secondly, it is important to remember that it is not Scotland which is a party to the Convention, but the UK. The international obligations of the United Kingdom do not vary according to whether the issue arises in Scotland, England, Wales or Northern Ireland. The jurisdiction of the Supreme Court enables the United Kingdom to ensure that fundamental rights enshrined in international obligations and given effect in domestic law are secured in a consistent manner throughout the UK. That is true of Convention rights, and it is also true of the obligations which arise (or may arise in the future) under EU law. The jurisdiction of the Supreme Court in relation to Scottish criminal cases is thus a constitutional jurisdiction, in the sense that it is limited to questions of compatibility with the international obligations of the United Kingdom as given effect in domestic law, so as to ensure protection of Convention rights and compliance with EU law, and questions concerning the terms of the devolution settlement. If there is a failure to protect Convention rights, the United Kingdom may be brought before the European Court of Human Rights.  In the case of non-compliance with EU law, the United Kingdom may be faced with infringement proceedings before the European Court of Justice.  It is the function of the Supreme Court to prevent that happening. 

Of course, dissatisfaction with the present system derives in part from a sense that Scottish criminal law and procedure are subject to scrutiny by a court whose members do not all have previous experience of that system. As I have explained, however, the issue for decision will not be one of home-grown Scots law but of compliance with rights guaranteed in international law. The objection is in any event rather naïve. Judges are appointed to the High Court bench who have no previous experience of Scottish criminal proceedings, and then sit on their own, without two or three experienced Scottish criminal judges to assist them. And of course, if a case were to go to Strasbourg or Luxembourg, those courts do not include any judge who is familiar with Scots criminal law and procedure.  Again, however, I would not over-estimate the importance of that: I have sat as a judge in Strasbourg on cases concerned with English criminal proceedings, and I did not find my lack of experience of English criminal law a problem. Nevertheless, I find it difficult to understand why it should be thought preferable that issues arising in the context of Scottish criminal law and procedure which affect the international obligations of the United Kingdom should be subject to scrutiny by a court in Strasbourg or Luxembourg which includes no Scottish judges, rather than by a court in London which includes at least two of them.
There is one final point that I would like to make. You will understand from what I have said that Convention rights are engaged in every criminal trial and in the great majority of civil cases. The identification of devolution issues in routine criminal appeals is sometimes put down to the ingenuity of counsel, but in truth no ingenuity is required: even if no mention has been made of the Convention and not a single Strasbourg authority has been cited, Article 6 at least will be engaged in any criminal appeal where an issue arises as to whether the appellant received a fair trial. At the same time, the Supreme Court cannot be expected to deal with routine criminal appeals from Scotland, any more than it does from the other UK jurisdictions. Nor would it be in the best interests of the Scottish legal system for the importance of the High Court of Justiciary to be downgraded. We have to keep attracting the best lawyers we can to work as advocates and judges in the High Court, and that would not be assisted by diminishing the standing of the court. But the standing of the Lord Chief Justice of England has not been diminished by the appeals which are taken to the Supreme Court against decisions of the criminal division of the Court of Appeal; and the standing of the Lord President has not been diminished by appeals against decisions of the Inner House. In practice, the granting of leave for Scottish appeals has been highly selective, as it is for the other UK jurisdictions. Not every case involving Convention rights raises a new point of law, let alone a point of any general importance. The current discussion might perhaps be moderated if the criteria for granting leave could be seen to demarcate between matters which should properly be left to the High Court and matters which are of such significance at a UK level that they properly require the scrutiny of the Supreme Court. 
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