Judicial Review Update 2009-2010

 
Introduction
There have been several significant developments in the areas of Scottish public law generally, and Judicial Review specifically over the last year or so.  I will take a look at the some of the significant cases.  I will also look briefly at the recommendations in relation to Judicial Review contained within the Gill report, and what those would mean for the system as it operates within Scotland.

 

So, what have been the main recent developments in and affecting judicial review cases in Scotland?

First orders
The first stage after a petition is lodged in judicial review procedure is for it to be presented to a Lord Ordinary, who may grant an order specifying intimation, service and advertisement, documents to be served with the petition, a date for a first hearing and any interim order.  RCS 58.7(2) allows the Lord Ordinary to grant any of those orders without hearing parties, but the Lord Ordinary is not entitled to refuse any such orders without hearing from a representative of the petitioner.

The case of Yildirin (Petition of EY and PST [2009] CHOH 100), heard by Lady Smith, questioned whether the provisions of RCS 58.7 allow the court to form its own view of the merits of a petition and refuse to grant any first orders, even of intimation and service, and even in the absence of a respondent.  Lady Smith decided that it was competent for her to refuse the motion for first orders, as the terms of RCS 58.7 allowed her to exercise her discretion.  She said:
“The granting of first orders has... a significant effect which is liable to cause inconvenience, expense and, potentially, delay. I consider it not at all unreasonable to expect of those who present a petition for judicial review that they should be in a position to satisfy the court of the relevancy of their case at the earliest stage. I do not mean to suggest, thereby, that they should be ready to present, at the motion for first orders, the sort of detailed argument that would be presented at a first hearing. They ought, however, to be in a position to satisfy the court that their case is an arguable one.” 
Lady Smith was not satisfied that an arguable case had been made out and refused to grant first orders. The Petitioners later sought leave to reclaim and Lady Smith granted that motion.  As I understand it, the reclaiming motion is set down to be heard next term, with two issues to be addressed: (a) the test, if there is one, on the grant of first orders (b) rights of affected third parties in relation to human rights challenges.
In TP, Appellant [2009] CSOH 25, Lord Brodie held that, if the court decides that it can determine the petition at first orders stage, it will not apply the prima facie case/balance of convenience test.  Instead it will ask whether the grounds in the petition have been made out.  In March 2009 an Extra Division refused a reclaiming motion against Lord Brodie's decision, although no written Opinion was issued. The petition for judicial review was remitted to the Outer House to proceed as accords.  
Use of Affidavits

Affidavits are frequently used in judicial review cases.  Whilst not a judicial review case itself, the Inner House decision in the case Luminar Lava Ignite Ltd v Mama Group PLC [2010] CSIH 01, issued on 12 January 2010, provides some guidance as to the proper approach to the use of affidavits where authorised by the court.  
 

What is of particular interest within the context of our subject matter today is not the facts of the case, but observations made by Lord Hodge regarding the use of affidavits and witness statements before the court. He considered that where there were sharp issues of credibility and reliability, evidence should be oral, as otherwise there could be a danger that what was written in the witness statement could change the words of the witness for what he would have said had he been left to give his evidence unprompted. He also considered that witness statements or affidavits should be exchanged simultaneously, or at least before the witness saw any statements from the other party, as this may also alter his evidence. If the person giving such an affidavit is called to give evidence, the witness should be asked to confirm that the affidavit is true and be given an opportunity to correct or amplify anything. If the witness is subsequently shown the statements of others and this causes the witness to modify his/her position, then this should be made clear and a supplementary statement or affidavit should be lodged explaining the change and the reasons behind it. Alternatively, the witness could do this orally when giving evidence. Lord Hodge commented that this approach would be consistent with our traditions in relation to the giving of evidence in court. This is helpful guidance, as to the proper approach to the creation and use of witness statements in an action, was endorsed by the Lord President and Lord Eassie.

 

Anonymisation of Litigants 

An important area for litigants is the right to be anonymised in certain proceedings where the protection of their identity is important. This was discussed before the UK Supreme Court, in the context of judicial review, in the case of Guardian Newspaper in HM Treasury v Mohammed Jabar Ahmed [2010] UKSC 1. 

 

The five appellants, A, K, M (who were brothers) and G and HAY were subject to various freezing orders under terrorism legislation. When the case came to the Court of Appeal, the anonymity orders for each appellant that had been previously granted in the administrative court were continued.  When the appeals came to the UK Supreme Court, the Guardian, and other members of the press, made an application to have the anonymity orders set aside. The order in G and Y's cases were set aside, as the Court was shown material confirming that their identity was already in the public domain. The Supreme Court considered M's position, and decided that there was a powerful general public interest in identifying M, notwithstanding that M argued that revealing his identity could mean that members of the public would think he was a terrorist before he had had an opportunity to challenge the Treasury’s decision to freeze his assets. By the time the Supreme Court heard the application to set aside the anonymity orders, A and K’s whereabouts were unknown and they too were named.

 

Implications?

According to the Supreme Court's judgment, anonymity orders are now a "widespread phenomenon", which was illustrated by the fact that, in 8 out of the 58 appeals decided by the House of Lords in 2007, and 15 of the 74 appeals in 2008, at least one of the parties appeared under an initial. The general impression is that the practice of referring to parties by initials has increased at all levels in recent years.

 

This case highlights that an anonymity order may be made, often by consent of both parties, without the court considering in any detail what is the basis or justification for it. It will be interesting to see whether, following this decision, the lower courts will scrutinise in more detail any applications for anonymity, and whether there is a decrease in the number of anonymity orders granted.

 

 

Reasons for decision

The case of BZM v Secretary of State for the Home Department [2009] CSOH 106, concerns a petition for judicial review raised on the basis that the respondent required to give reasons for making a decision under one piece of legislation over another,  and the reasons for the decision were not adequate.

 
M is a national of Malawi, who entered the UK in December 2003 with leave to remain for 6 months on the condition that he would not enter employment. Prior to its expiry, M made an application to extend the leave, thus automatically continuing the leave until his rights of appeal were exhausted. He was found to be working, in breach of his condition, and so the Secretary of State issued a removal notice pursuant to s.10 of the Immigration and Asylum Act 1999.

 

M argued that he had a right of an ‘in country’ appeal under provisions in the Nationality, Immigration and Asylum Act 2002, and so effectively his removal should be suspended until such point as his appeal was heard.  If he did not have such an ‘in country’ appeal, he submitted that the Secretary of State was obliged to give reasons for proceeding under s.10 of the 1999 Act rather than under the curtailment provisions in the 2002 Act.

 

Decision

The Court dismissed M’s petition. It was held that the Secretary of State’s decision fell within s.10 of the 1999 Act and the decision was expressly stated to be one made under that provision. To hold that the issue in this case fell simultaneously within the provisions in the 2002 Act would be to counter the appeal structure laid down by Parliament, which provided that an appeal against s.10 of the 1999 Act could not be exercised in-country.  It was held that M was aware of the Secretary of State’s policy on working in breach of a condition and the full circumstances of his offence, and he could therefore deduce, without the need for any reasons, the factual basis of the decision. Indeed, as M was in a position to at least infer the factual basis behind the Secretary of State’s decision to proceed under the 1999 Act, then, that could be seen as the giving of adequate reasons. 

 
 

Grounds of Review: Competency to challenge validity of Act 
In AXA General Insurance Ltd [2010] CSOH 02 (8 January 2010) Lord Emslie was asked to consider the validity of the Damages (Asbestos-related Conditions) (Scotland) Act 2009, which makes pleural plaques and certain other asbestos-related conditions actionable for the purposes of damages for personal injury. The Act was introduced to overcome the effect of the House of Lords’ decision the case Rothwell v Chemical and Insulating Co Limited 2008 1 AC 281, which had clarified that the legal concept of actionable damage is such that it excludes physiological changes such as pleural plaques, which were asymptomatic, gave no rise to disability or disfigurement, and carried no risk of any more serious disease in the future.  The Act placed various insurers at significantly higher risk of receiving many claims from people who could not previously claim due to the nature of their asbestos related illness.  Several insurance companies raised a Petition for judicial review of the Act and sought to have it reduced on the grounds of irrationality.  

 

The insurance companies challenged the Act both under the common law and under the European Convention on Human Rights. 

The Respondents argued that:

· All branches of the petitioners’ case were misconceived and ill-founded on their respective merits;

· The common law challenge was fundamentally incompetent as an Act of the Scottish Parliament is immune from judicial review on traditional common law grounds;

· The petitioners had established neither title nor interest to sue at common law, nor ‘victim’ status entitling them to challenge the Act on Convention grounds.

 

Title and Interest

One of the issues was whether the petitioners had the necessary title and interest to sue. In relation to the challenge under the European Convention on Human Rights, Lord Emslie considered that a party must be directly affected by a particular measure, act, or decision that was being challenged to qualify as a ‘victim’ under the Convention.  Membership of a class affected would suffice.  The common law position was not dissimilar: generally, for a party to have the necessary title, that person had to be party to some legal relation giving some right that the opponent infringed or denied. As the principles are broad and flexible, Lord Emslie considered that there was sufficient title and interest on both grounds for the petition to continue. 

 

Competency of challenging validity of Act 

The next question was whether the validity of the 2009 Act, as legislation emanating from the non-sovereign Scottish Parliament, is or is not susceptible to challenge on traditional common law grounds. Can the petitioners competently pursue an ‘irrationality’ challenge here? Generally, legislation enacted by the sovereign Parliament at Westminster is altogether immune from judicial review on common law grounds. It was held that on a fair and proper reading of the Scotland Act 1998, it does not expressly exempt an Act of the Scottish Parliament from being judicially reviewed on the grounds of illegality or excess of power, and this could be extended to include irrationality. Lord Emslie considered, however, that the 2009 Act was not open to challenge on the grounds of irrationality short of the extremes of bad faith, improper motive or manifest absurdity. This was because Lord Emslie considered that the scope for common law review of an Act of the Scottish Parliament could be no wider, and may even be narrower, than the review permitted in respect of UK subordinate legislation carrying direct parliamentary approval.

 

Article 6 of the Convention

The petitioners also advanced an argument that there had been a violation of Article 6 of the Convention, as the State had interfered, by means of legislation, with the judicial determination of a current dispute (known as the Zielinski principle after the case of Zielinski & Others v France 2001 31 EHRR 19). The Petitioners contended that, in passing the 2009 Act, the Scottish Parliament had intentionally interfered with the judicial determination of several hundred pleural plaques claims which had, since about 2006, been sisted to await the outcome of a test case. The Act had disabled the Scottish courts from ruling on the critical issue as to whether pleural plaques were actionable and, in the absence of any compelling grounds of general interest, there was clearly a violation of the Article.

 

Lord Emslie considered that there had been no breach of Article 6. Only a party to some pending dispute that would be decisive of his legal rights and obligations can claim the protection of the Article. In this context, only former employers charged with negligence enjoy party status, and so the petitioners did not qualify. 

 

Lord Emslie also considered that the 2009 Act could not be regarded as a “designed” interference falling within the proper scope of the Zielinski principle. The Zielinski requirement for “designed” interference with existing litigation was not met where the retrospective element of a statute was only incidental to its primary prospective purpose, and, there was therefore nothing wrong with the Parliament’s decision to legislate for the benefits of all pleural plaques sufferers whose claims had not yet been determined.

 

This part of the petitioners claim was dismissed.

Article 1 of the First Protocol

The petitioners also argued that their “possessions” had been unlawfully interfered with because the Rothwell decision was an asset of enormous commercial value and importance to the insurance industry and secondly, if it could not be regarded as a possession for the purposes of Art.1 of the First Protocol to the Convention, then their capital resources certainly could, and so the 2009 Act would not only deprive them in the longer term as pleural plaques awards became payable, but its immediate effect was to already sterilise massive reserves which, under regulatory rules, the petitioners required to maintain against future liabilities. Lastly, on no view could the 2009 Act be justified on public interest grounds. 

 

Lord Emslie did not agree and this ground of the petitioners’ challenge was also rejected. It was held that, as the interests asserted by the petitioners could not qualify as possessions which had, in any event, not been interfered with, art.1 of the First Protocol was not even engaged. While the AXA’s substantial capital resources could necessarily qualify as possessions, the same could not be said of the Rothwell decision where no vested or permanent immunity from pleural plaques claims could be said to exist (this was an English decision). More importantly, immunity from claims was insufficient to bring Art.1 of the First Protocol into play as it was not a property right. Further, the facilitation of pleural plaques claims could not be held to constitute a relevant interference with the petitioners’ capital resources where the consequences were simply too remote from the legislation to qualify. 

 

Common Law Irrationality

Finally the petitioners put forward an argument that the 2009 Act had no rational basis. This ground was also dismissed as Lord Emslie considered that the petitioners complaints, both individually and collectively, did not come anywhere near the standard of irrationality which would be necessary to invalidate a primary Act of the Scottish Parliament.

 

The petition was dismissed.

 

Lord Emslie has confirmed in this case that legislation (other than Acts of the UK Parliament) is subject to review on common law grounds. This could potentially open it up to not just reviews on the grounds of irrationality, as in this case, but also on other common law grounds such as failure to take account of relevant considerations and breach of legitimate expectations etc.

 

Lord Emslie’s decision is under appeal to the Inner House, with an appeal hearing fixed for the last week of summer term and the first week of summer recess. The Advocate General has intervened on behalf of the UK Government and I understand that the Counsel General to the Welsh Assembly has also sought leave to intervene.  We will watch and wait for the ultimate outcome of this litigation with interest.

Review of legislative competence of Scottish Parliament 
In the case of Martin v HMA [2010] UKSC 10, judicial scrutiny is given to whether it was within the competence of the Scottish Parliament to enact a provision that increased the maximum imprisonment term that a sheriff sitting summarily could impose for the offence of driving whilst disqualified from 6 months to 12 months.

The Scottish Parliament extended the power of sheriffs sitting summarily so that they could give the maximum sentence that was available on indictment, of 12 months, rather than only having the option of giving 6 months.  Martin and Miller were convicted for driving when disqualified. They were tried under the summary procedure and, instead of receiving a maximum sentence of 6 months, they were each given a maximum sentence of 12 months.
Martin and Miller appealed on the grounds that the relevant provisions of the Criminal Proceedings etc (Reform) (Scotland) Act 2007 (s45), which is the legislation relied upon by the Parliament to make the amendment to the Sheriffs sentencing powers, were beyond the legislative competence of Parliament.

It was identified that the questions that lay at the heart of this case were: (i) whether the purpose of section 45 of the 2007 Act was to make a modification to Scots criminal law as defined in section 126(5); (ii) if so, whether its purpose was to make the law apply consistently to reserved matters and otherwise; and (iii) if it passed those tests, whether the rule that it sought to modify was special to a reserved matter within the meaning of paragraph 2(3) of Schedule 4 of the Scotland Act 1998.  The rules laid down in section 29 and Schedule 4, Part 1 of the Scotland Act determine whether a provision of an Act is outside the legislative competence of the Scottish Parliament.

In this case the appeals to the UKSC were dismissed on a 3:2 majority (Lord Rodger and Kerr dissenting).

(i) The purpose of the provision in the 2007 Act was to reduce pressure on the higher courts – increasing the sentencing powers of sheriffs sitting summarily was seen necessary to do that. The jurisdiction of a sheriff sitting summarily is defined by reference to the penalties he can impose. This is a matter of Scots criminal law and does not therefore relate to a reserved matter.

(ii) The purpose of section 45 was to make sure that the law relating to the sentencing powers of sheriffs was consistent between offences on reserved matters and otherwise – it was required, for consistency, that modification of sentencing was across the whole range of statutory and common law offences. Therefore section 45 is not related to a reserved matter under section 29 (4), as it relates to making the law in questions apply consistently to reserved matters and otherwise.

(iii) The relevant provisions of the Road Traffic Offenders Act 1988 contained two rules of Scots criminal law: one was the overall maximum sentence which could be imposed (of 12 months) and the other was to do with Scots criminal jurisdiction and procedure – the latter was not reserved. The change in the law did not alter the overall maximum sentence of 12 months; it simply determined the procedure in which the maximum sentence could be imposed. The purpose was to enable more statutory offences to be prosecuted summarily. The rule of procedure is not special to the Act.

Accordingly, it was held to be within the legislative competence of the Scottish Parliament to increase the maximum sentence for the offence of driving whilst disqualified, when being tried summarily, to the overall maximum period allowed by statute (notwithstanding that that maximum period was previously only allowed under indictment) of 12 months.
Lord Rodger and Lord Kerr delivered dissenting judgments. They agreed that section 45 did not relate to a reserved matter but would have held that the maximum term of 6 months for a summary conviction is “special” to a reserved matter. This is because that sentence had been chosen specially, and specifically for that offence. It was not a general rule of Scots law which applied to, amongst other things, a reserved matter. They would have allowed the appeals.

New tribunals system – Upper Tribunal decision subject to review?
A new unified tribunal system, implemented through the Tribunals, Courts and Enforcement Act 2007, came into being on 1 April 2009. The new structure consists of a first tier tribunal and an upper tier tribunal.  In a recent petition for judicial review by Blajosse Charlotte EBA [2010] CSOH 45, Lord Glennie had to consider whether decisions of the Upper Tier Tribunal could be judicially reviewed.

 

The petitioner failed in her claim against the dismissal of her claim for disability living allowance before the First Tier Tribunal.  She sought permission to appeal to the Upper Tribunal, which was refused by both the First and Upper Tribunal. The petitioner sought judicial review of those decisions, but principally the decision of the Upper Tribunal.

 

Lord Glennie pointed out that the Court structure and origins of judicial review jurisdiction in Scotland were different from that in England, and that that Scots principle seemed to be that every wrong should have a remedy.  The 2007 Act was, however, setting up a unified and coherent two tier structure that was to apply throughout the UK.  It should, therefore, be consistent in both jurisdictions.  The new structure has its own judicial review jurisdiction, and its judges include judges who sat at the High Court and the Court of Session.  It accounts for a further right of appeal to the Court of Session if the Upper Tribunal gives leave, unless it is an excluded decision.  The decision that this case was concerned with was an excluded decision, as it was a decision of the Upper Tribunal to refuse leave to appeal to it from the First Tier Tribunal’s decision, so there was no right of appeal to the Court of Session for this case.  It was commented that it might be seen as disproportionate to afford an opportunity to challenge by judicial review a non-appealable refusal of leave to appeal.
 

The petition was dismissed.  Lord Glennie considered that this type of decision by the Upper Tribunal is only subject to review in exceptional circumstances or because there has been a breakdown of fair procedures.  The petitioner had not pled a case sufficient to bring this into the restricted right of review, and, therefore, the petition should be dismissed.  In effect, the Upper Tribunal should be regarded as an appeal court of general jurisdiction, having equivalent status to that of the Court of Session, and, subject to the right of appeal to the Court of Appeal or the Inner House, its decisions should generally be regarded as final and not subject to review.
 

There was some comment in this case, that, as the Immigration Appeal Tribunal had been brought within the new tribunal system, a concern arose as to what opportunity there would be for the necessary anxious scrutiny and review by a High Court or Court of Session judge if judicial review was available only in exceptional circumstances, but much might depend upon the practice adopted in the tribunal, and the rank of the judges taking the relevant decisions. 
The decision is being reclaimed against, and the hearing in the reclaiming motion is set down for 23 June 2010.  The significance of this case should not be underestimated, as its outcome will affect the future scope of judicial review. 
Civil Justice Review Proposals for Reform – Gill Report

 
Beginning in 2007, The Right Honourable Lord Gill led a Review of “the provision of civil justice by the courts in Scotland, including their structure, jurisdiction, procedures and working methods”. The Review Board were asked to make recommendations for changes with a view to: improving access to civil justice in Scotland; promoting early resolution of disputes; making the best use of resources; and ensuring that cases are dealt with in ways that are proportionate to the value, importance and complexity of the issues raised, including the jurisdictions of the Court of Session and Sheriff Court. \The Report was published in September 2009.  

So, what are the main recommendations to reform the current law on judicial review in the Gill Report? 

1. The first relates to the current law on title and interest to sue in judicial review petitions.

·  As the law currently stands it is overly restrictive. A petitioner must show that they have both title and interest to sue. This was proving particularly restrictive in relation to bodies, such as Age Concern Scotland, who wished to seek judicial review of an official decision or policy on the grounds that it would benefit a class of persons. They would have to identify an affected person who would be willing to put their name to the action, as the body itself is not seen as having sufficient interest in the action (in that the action would not benefit the body directly, only people who they seek to protect and help). There was confusion where, in certain circumstances, a body would be told that they had interest but no title and vice versa.

· This is at odds with the situation in England and Wales and there was concern that actions would be raised south of the border rather than in Scotland, even if it would seem more appropriate to raise the action here. In England a more liberal approach to standing is taken whereby the claimant need only demonstrate that they have a “sufficient interest” in the matter to which the claim relates, and the Scottish rules are too restrictive. 

·  It is recommended that the restrictive Scottish test should be replaced by a single test in line with the English test, namely, whether the petitioner has demonstrated a “sufficient interest” in the subject matter of the proceedings. This will bring the test in line with the law of England and Wales and Northern Ireland and also the new Upper Tribunal, which was introduced in the Tribunals, Courts and Enforcement Act 2007.

 

2. The next area which the Report looks at is in relation to time limits for bringing a petition for judicial review.

· As the law currently stands (unlike the position in England and Wales) there is no general statutory time limit applicable to judicial review proceedings, although the Court of Session may decide to reject a petition in accordance with common law principles relating to delay. The Gill Report recommends that petitions for judicial review should be brought promptly and, in any event, within a period of three months.

· This will bring the law into line with the system in England and Wales where there is also a three month time limit. The Gill Report recognised it was in the public interest that petitions for judicial review be heard expeditiously in order to ensure legal certainty. The current system creates uncertainty for the bodies whose decisions could be challenged, and also any third parties whose rights and interest may be affected. 

· Although some were concerned that this would remove flexibility and could cause some difficulties, as some petitioners could find it difficult to find and instruct a solicitor in time to comply with the time limit, the Gill Report highlighted that there was a procedure in England and Wales whereby the court would have the discretion to extend the time limit in certain circumstances. That has been incorporated in the recommendations which the Gill Report has made for the Scottish system.

 

3. The Gill Report also considered the current system for proceeding with applications for judicial review.

· As the system currently stands a petition for judicial review may be presented if, in the opinion of those representing the petitioner, there is a stateable case. There is no method for sifting out applications which have no merit. This often results in a first order bring granted before the Respondent has had the opportunity to oppose the order. In fact, as the Rules of the Court of Session currently stand, a first order can be granted without hearing from the petitioner, whereas an interim order may result in a caveat being triggered, and therefore giving an opportunity to oppose. This has produced the unfortunate result, especially in immigration cases it seems, whereby petitioners will no longer seek an interim order but will seek a first order, thereby bypassing any caveat, and therefore any chance to oppose. The automatic granting of a first order will mean that petitioners are able to stay longer in the United Kingdom. There is no way to try and remove those claims which clearly have no merit at an early stage.

· Although some have argued that to bring in rules similar to the English system might result in potentially successful cases not being given permission to proceed, the Gill Report recommends just that - that a requirement to obtain leave from the Court of Session to proceed with an application for judicial review should be introduced, again based on the system currently in place in England and Wales.
·  The test should be whether the petition has a real prospect of success. A requirement to obtain leave to proceed currently exists in England and Wales and is regularly used to filter out applications which are entirely without merit. This will also assist in lowering the burden which is currently on the Court of Session due to the amount of sitting days which have to be allocated petitions for judicial review –un-meritorious petitions would not be given leave to proceed and early concessions where claims are well founded will be prompted. The petitioner will serve the petition, along with any evidence and documents, on the respondent and allow 21 days to oppose. If leave is refused there will be a right to appeal and there will be a system whereby urgent cases can be expedited. The test is whether there is a real prospect of success and under the proposed new system the court will be in a much better position to decide this as they will have both sides of the argument before them, not just the petitioner’s view.

4. The Gill Report also looked at concerns surrounding case management for judicial reviews. The current lack of case management can result in a delay in the determination of issues, and often there is too long a gap before obtaining a first hearing. The previous recommendation that there should be a requirement to seek leave will assist with case management issues as it means that there will be more opportunity to hold an early case management discussion which can deal with procedural issues. The Gill Report also recommends that the Lord Ordinary should issue standard orders to ensure that there is a set timetable for each petition. The fact that more petitions will be weeded out early on also means that it is more likely that the time taken to get a first hearing will be shortened as there will be a lesser caseload on the Court.

 

5. Throughout the course of the consultation for the Gill Report many people who responded also suggested introducing another factor of the system in England and Wales – Protective Costs Orders. It was recommended that the Court of Session should have power to make special orders in relation to expenses in cases raising significant issues of public interest. This could include an order made at the outset or during the course of proceedings to the effect that the petitioner will not be liable for the expenses of the action, even if unsuccessful, or that the expenses of the successful party will be capped at a particular amount. At present, the general rule is that “expenses follow success”, meaning that the losing party is usually held liable for the other side’s legal costs, and the potential liability for expenses could act as a disincentive to bringing such proceedings.  I will not go into this aspect in any greater detail, as it will form the subject matter of a discussion in one of the sessions this afternoon.

 

The Gill Report recommendations for reforming the system of Judicial Review in Scotland, if implemented, will bring the current Scottish system in line with that which currently exists in England and Wales. This more unified approach to the judicial review system would remove inconsistencies between the jurisdictions, and eliminate certain issues that are leading some petitioners to choose to bring their claims in England, notwithstanding that the petition more directly affects, and would be better brought, within the Scottish jurisdiction.

 

It is now nine months since the Gill Report was published.  Perhaps some of today’s other speakers will be able to give us some insight in relation to the current thinking in respect of implementation.
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