Sponsorship is not enough: constitutional watchdogs in the devolved Scotland

Wanted to say something about ‘constitutional watchdogs’ in the devolved Scotland, arising out of work I did earlier in the year on freedom of information and the Scottish Information Commissioner and where they fit into the constitutional landscape of the devolved Scotland. It’s really a tale of three reports: the Finance Committee’s Inquiry into Accountability and Governance (September 2006), the Crerar Review of regulation, audit, inspection and complaints handling of public services in Scotland (September 2007), and the Parliament’s ad hoc Review of SPCB Supported Bodies, which reported last month.

It ties back to some of what was said in the administrative justice session, as well as reflecting my own view that it is important that we don’t become overly wedded to a ‘judicio-centric’ view of the constitution in which only what the courts say matters. In the UK tradition at least public law is in large measure the law made by government for the control of itself. 

But first what do I mean by constitutional watchdogs? 

By constitutional watchdogs I mean bodies other than parliament and the courts which act as a check on government. It is a commonplace that we have seen a rapid growth in the number of these bodies over the last two decades, although their antecedents stretch back at least as far as the establishment of the Civil Service Commissioners and the Comptroller and Auditor General in the middle years of the nineteenth century. 

At the UK level they include, apart from the Civil Service Commissioners and the Comptroller and Auditor General, the Parliamentary Ombudsman, the Information Commissioner, the Electoral Commission, the Parliamentary Commissioner for Standards, the Committee on Standards in Public Life, the Public Appointments Commissioner, and the Judicial Appointments Commission. They will also include the proposed parliamentary standards authority, the name of which escapes me, but which Peter Riddell dubbed ‘Oftrough’.

At the devolved level, they include bodies like the Auditor General for Scotland, the Scottish Public Services Ombudsman, and the Commissioner for Public Appointments in Scotland, which in most cases if not all are the devolved analogues of their UK counterparts. 

The parliamentary commissioners

The particular group of constitutional watchdogs I want to concentrate on are the six ‘parliamentary commissioners’ established by the Scottish Parliament in the wake of devolution. In the order in which they were established they are: the Scottish Information Commissioner, the Scottish Public Services Ombudsman, the Scottish Parliamentary Standards Commissioner, the Commissioner for Public Appointments in Scotland, the Commissioner for Children and Young People in Scotland, and the Scottish Commission for Human Rights.

The six commissioners share a number of features in common, the most important of which are a) that their appointment, re-appointment and removal from office are a matter for the Parliament and /or its Corporate Body rather than the Scottish Government, so that the Scottish Information Commissioner for example is appointed by the Queen on the nomination of the Parliament; b) they are funded by or through the Parliament rather than the Government; the Commissioner is funded by the Scottish Parliamentary Corporate Body (SPCB); c) they enjoy statutory guarantees of their operational independence from both the Parliament and the Government; the Act provides that the Commissioner ‘is not subject to the direction or control of the Parliamentary corporation, of any member of the Scottish Executive or of the Parliament’; and d) they report to the Parliament rather than the Government; the Commissioner is required to lay annually before the Parliament a general report on the exercise of his functions under the Act. 

The Scottish Parliamentary Corporate Body (SPCB), which sponsors the Commissioners, is responsible for ensuring that the Parliament is provided with the property, staff and services required for its purposes. It also represents the Parliament in legal proceedings. It consists of the Presiding Officer and four members of the Parliament appointed in accordance with standing orders. The four appointed members are elected by the Parliament, to represent all MSPs and not as party representatives. The formal description of its role makes the Corporate Body sound like a housekeeping body. In evidence to the Review of SPCB Supported Bodies Committee, Tom McCabe, the member whose portfolio includes the Commissioners, said ‘the public are not greatly aware that a thing called the Scottish Parliamentary Corporate Body exists and, to be frank, we do not particularly need to engage in a public relations campaign that makes them more aware, because we are largely behind the scenes administrators.’ But as the former Presiding Officer George Reid has explained many of the issues which come before it are intensely political. The Commissioners are a case in point. 

Modelling the Scottish Information Commissioner, the first of the commissioners to be established, on the Auditor General for Scotland, for whose appointment provision was made in the Scotland Act, must have seemed like a clever wheeze at the time. A clever wheeze because it seemed to neatly dispose of the question of the Commissioner’s independence by establishing the Commissioner as a parliamentary rather than executive office-holder, although the UK government’s earlier rejection of an officer ‘accountable to Parliament’ in favour an ‘independent’ officer for the UK Information Commissioner might have served as a warning that there was rather more to the question of independence than might at first appear. As an example of an officer accountable to Parliament, and by implication therefore not independent, the UK government gave the Parliamentary Ombudsman, who not surprisingly took considerable exception to the implication that he was less than independent. 

The Finance Committee’s inquiry

What the wheeze neglected to take into account was the possibility that in time - a remarkably sort space of time in fact - the Parliament might become rather discontented with its commissioners. The principal expression of that discontent until recently was the Finance Committee’s 2006 inquiry into the accountability and governance of the parliamentary commissioners and ombudsman, which was prompted by ‘concerns about increasing costs, the perceived shortcomings of budgetary accountability, the lack of consistency in governance arrangements and other matters.’ The Committee was highly critical of the existing arrangements: ‘It would appear to the Committee that, whilst protecting the independence of commissioners and ombudsman within establishing legislation, insufficient checks and balances have been put in place to reassure the Parliament that commissioners and ombudsman represent value for money.’  The Committee rejected the argument that closer financial scrutiny was a threat to their independence, and it demanded that the Corporate Body tighten its scrutiny of the commissioners and ombudsman as a condition of retaining responsibility for sponsoring them. 

As well as demanding a more robust approach to financial scrutiny, the Committee wanted a more sceptical approach taken to proposals for the establishment of new commissioners, including the Human Rights Commission, which in the event just made it under the wire; ‘no new officeholder should be proposed unless it can be clearly demonstrated that the function cannot be carried out by an existing body’. It also indicated that it would not be unhappy if some commissioners were to lose their ‘gold standard’ status and be reclassified as executive bodies; the Committee seems to have had the Commissioner for Children and Young People particularly in mind. 

Crerar Review 

The Crerar Review of ‘public sector scrutiny’, ie the regulation, audit, inspection and complaints handling of public services in Scotland, was commissioned in June 2006 against the background of concern about scrutiny burden on the public rather than the private sector. Its recommendations, for a robust but proportionate scrutiny system and a revised complaints handing system, are the subject of the mammoth Public Services Reform (Scotland) Bill which was introduced last month. The cliché is of parliament as a legislative sausage machine. With a minority government the sausages have been few and far between. Looking at the bill, however, I was reminded not so much of a sausage machine as of a python swallowing a goat. It could be five or six bills. The reason for putting them altogether is of course to reduce the risk of defeat – the proposals only have to be fought through once – but it may be doubted whether it is conducive to good law making. 

The RSSB Committee 

Crerar was about public service scrutiny, not constitutional scrutiny. With the principal exception of the Scottish Public Services Ombudsman, it didn’t trespass on the territory of the parliamentary commissioners. Indeed the parliamentary commissioners were not mentioned in the Government’s initial response to Crerar. Nor was there any mention of them when the Cabinet Secretary for Finance and Sustainable Development, in June last year, committed the Government - by press release so far as I have been able to work out - to reducing the number of scrutiny bodies by 25%, in line with its existing commitment to reduce the number of public bodies overall by the same percentage. But given that no less than seven of the 29 scrutiny bodies identified by the government were parliamentary bodies, if we include the Auditor General for Scotland, that target would obviously be that much more difficult to achieve if parliamentary bodies were excluded from any review of the scrutiny landscape. 

Given the proportion of scrutiny bodies accounted for by the parliamentary commissioners, it should perhaps have come as no surprise, although it did, when the Cabinet Secretary said, in the course of a statement to the Parliament on improving scrutiny last November, and I quote: 

‘I wholeheartedly welcome the interest shown by the Corporate Body in our plans, and the bold initiative by the Parliament to review the bodies under its wing, drawing on the lessons of Crerar, and important work by the Finance Committee and Audit Committee.

He continued….

‘Parliament has its own Commissioners and scrutiny bodies. While we have been undertaking a positive dialogue with the corporate body I fully recognise that Parliament itself should play a leading role in considering its contribution to improving scrutiny. I am pleased to note that Parliament will be invited to consider establishing an ad-hoc committee to look at Parliament’s relationship with its bodies and how this can be improved. I look forward to contributing to its deliberations.’ (6 November 2008)

At which point the casual observer might have been forgiven for becoming a little suspicious. When politicians become pleased with parliament it usually a sign to check your pockets. 

And if our casual observer’s suspicions weren’t aroused by the Cabinet Secretary’s statement then they certainly ought to have been by proposal which the SPCB put to the ad hoc Review of SPCB Supported Bodies Committee, which was set up a week later. Because what the SPCB came up with was not a 25% cut, but a 50% cut, which would have seen the SPSO and the SPSC collapsed into a complaints and standards body, the SHRC and the CCYP merged to form a rights body, leaving only the SIC as a stand-alone body. 

Outwardly at least, it seemed as though a deal had been struck between the Government and the SPCB. Except it didn’t quite work out quite like that. The widespread belief that the RSSB Committee had been set up to rubber stamp a deal between the SPCB and the Government, together with the complete lack of any supporting evidence in favour of the SPCB’s proposal, worked to ensure its rejection, despite McCabe’s best efforts to get it through the Committee. 

The Committee duly rejected the proposal for a combined complaints and standards body in favour separate complaints and standards bodies – the SPSO and a Public Life and Appointments Commission, which would assume the functions of the current CIO (from the Standards Commission), the SPSC and the Office of the Commissioner for Public Appointments in Scotland. 

It was not persuaded by the proposal for a single rights body, which meant that the CCYP survived. 

It agreed that that the SIC should remain a separate stand-alone body.

And it recommended that the Standards Commission should be sponsored by the SPCB, leaving the number of commissions/ commissioners effectively unchanged at six.  

Concluding remarks 

From which we might conclude that all is well with the commissioner world. Parliamentary commissioner status worked in the sense that it put the commissioners beyond the immediate reach of ministers, the government’s proposals had to be negotiated with the parliament, and the Parliament through the RSSB Committee acted as an effective check on the ambitions of the government and indeed its own corporate body. 

And yet it doesn’t deal with the question with which I began, which is where do these watchdogs fit into the constitutional landscape of the devolved Scotland and indeed how well embedded are they in that landscape. The House of Commons Public Administration Select Committee, which examined the Scottish experience in the course of its inquiry into Ethics and Standards: the Regulation of Conduct in Public Life, concluded that while there had been a strong focus on Commissioners’ independence from the Executive, ‘too little attention had been given to their ‘consequential ‘dependence’ on the Parliament …. and on (sic) their accountability arrangements’. 

There is much in that. You don’t solve the problem of independence by substituting parliamentary sponsorship for executive sponsorship if all you achieve thereby is to replace one form of dependency with another. But neither do you solve it, I would suggest, by cutting the Parliament out of the picture altogether. What is needed, it seems to me, is a relationship between the Parliament and its commissioners, akin to the that between the Parliamentary Ombudsman and the Public Administration Select Committee at Westminster, which is not mediated by the SPCB, and which is not focused solely on value for money but on the contribution Commissioners can make to the better government of Scotland. 

Sponsorship, in other words, is not enough. As to what else it might entail, others will no doubt have their own ideas, but let me suggest three things:

An obligation to ensure that commissioners are properly resourced. As the House of Commons Public Administration Select Committee points out, watchdogs require secure funding arrangements, beyond the sole or direct control of in the Scottish case the Parliament. A memorandum of understanding provides for written notification to the Finance Committee if the SPCB proposes changes to their budget which in the opinion of the commissioner or ombudsman could affect their ability to discharge their functions;

An obligation not to trespass on what are properly matters of commissioner concern, one aspect of which, which emerges clearly from the Finance Committee’s report,  is the need to ensure that their operational independence is not compromised as a result of financial scrutiny; and

An obligation to defend - or if not to defend to at least refrain from attacking. In evidence to the Review Committee, the Scottish Parliamentary Standards Commissioner, who emerged as the most trenchant of the Parliament’s critics, argued that sponsorship includes ‘taking an interest in [commissioners’] remit, protecting budgets, ensuring that there are good communications with Parliament and, when a commissioner or ombudsman is under attack, helping to rebut criticism and defend territory.’ 

And it is the last of these which has been most conspicuous by its absence. ‘Dump the failing czars’ was apparently the headline in the Daily Express the day after McCabe gave evidence to the RSSB Committee. Now McCabe is not directly responsible for what the Daily Express says, as the Scottish Parliamentary Standards Commissioner was careful to point out, but in evidence to the Finance Committee earlier he lamented the fact that negative articles in the press were ‘seldom counterbalanced by articles by people in Parliament who can explain why Parliament thought that setting up the posts was valuable, what value they add to the governance of Scotland and why the country needs constitutional watchdogs or, indeed, why any mature democracy needs such constitutional watchdogs.’
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